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vkns'k@ORDER 
 
PER:  SANDEEP GOSAIN, JM  

This appeal filed by the assessee is directed against order of the ld. CIT(A) 

dated 10-01-2023, National Faceless Appeal Centre, Delhi   [ hereinafter referred 

to as  (NFAC) ] for the assessment year 2012-13 wherein the assessee has raised 

the  following grounds of appeal. 

‘’1. That the order passed by the ld. CIT(A) is bad in 
law, wrong on the facts and against the principles of 
natural justice. 
 



2 
 ITA NO. 109/JP/2023 
            SHRI MOHAMMED SIRAJ VS ITO, WARD -1, JHUNJJHUNU 

2. That the ld. CIT(A) has erred on facts and in law in 
confirming the addition of Rs.3,11,500/- by disallowing 
the indexed cost of improvement to the income of the 
assessee on this count is wrong, unwarranted and bad in 
law. Kindly delete the addition. 
 
3. That the ld.CIT(A) has erred on facts and in law in 
confirming the addition of Rs.2,29,552/- u/s 50C of the 
Act to the income of the assessee on this count is wrong, 
unwarranted and bad in law. Kindly delete the addition.’’  

 

2.1 Besides above grounds, the assessee has submitted following two additional 

grounds of appeal in the present case. 

‘’1. That the AO has erred on facts and in law by traveling 
beyond the issue of reassessment u/s 147, if the addition does 
not sustain on the ground of reopening then the action u/s 154 is 
unwarranted and addition is not sustainable in law. Kindly 
quash the entire proceedings u/s 154 of the Act as the case is 
reassessment not assessment. 
 
2.    That the AO has erred on facts and in law by invoking 
the Section 154 for rectification of mistake apparent on record 
as the issue involved are not covered under mistake apparent on 
record under the scope of 154 of the Act. Kindly quash the 
rectification order u/s 154 or delete the addition. 

 

3.1 Brief facts of the case are that the return of income was filed by the assessee 

on 21-03-2014 declaring total income at Rs.1,68,450/-. Subsequently, assessment 

u/s 143(3)/147 was completed on 5-12-2019 at the total income of Rs.1,68,450/-. 

The AO on perusal of the assessment record for the assessment year under 

consideration noticed that the assessee filed the Income Tax Return on 21-03-2014 
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declaring total income at Rs.1,68,450/- under the head income from other sources. 

A notice u/s 148 had been issued served to assessee 26-03-2019. In compliance to 

notice u/s 148, the assessee filed ITR on 19-09-2019 declaring total income 

Rs.1,68,450/- late by six months. The assessee sold six plots for sale consideration 

of Rs.17,20,000/- during previous year. After claiming indexation cost of 

acquisition of Rs.62,800/-, indexation cost of construction of Rs.3,11,500/-, 

deduction u/s 54B of Rs.13,45,700/- declared LTCG at Rs Nil. It is also noted that 

the stamp valuation authority valued these six plots amounting to Rs.19,49,552/- 

u/s 50C and this amount was to be considered full value of consideration which 

was not done during the assessment u/s 143(3)/147. It is also noted that as per sale 

agreements there was no construction on these six plots, hence indexation cost of 

construction of Rs.3,11,500/- was to be disallowed. It is further noted from the 

order u/s 154/143(3)/147 of the Act that the omission had resulted into under 

computation of LTCG income of Rs.5,41,052/- having under charge of tax at 

Rs.5,02,533/- including interest 234A of Rs.5,664/- and u/s 234B of Rs.87,792/-.  

The AO thus observed that this mistake apparent from the record was to be 

rectified u/s 154 of the Act. Accordingly, a notice u/s 154 of the Act was issued on 

27-07-2021 to the assessee asking as to why the indexation cost of construction of 

Rs.3,11,500/- should not be disallowed and taxed accordingly. It is also noted that 

the assessee  neither nor any A/R  furnished written submission nor which 
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according to the AO shows that the assessee has no objection for rectification and 

accepted the mistake. The AO taking into consideration all the facts and records 

added an amount of Rs.5,41,052/- to the total income of the assessee by observing 

as under:- 

‘’4. Therefore, looking to the facts and circumstances of the 
case, the mistake apparent from record and an amount of 
5,41,052/- is added to the total income of the assessee being 
under computation of LTCG income for the year under 
consideration and recomputed as per provisions of the I.T. Act 
1961 and order u/s 154 of the Act is passed accordingly.’’ 

 
 
3.2 In first appeal, the ld. CIT(A) has upheld the order of the AO by observing 

as under:- 

    ‘’7. Decision: 

7.1 The present appeal of the appellant is filed against order 
passed u/s. 154 of the I. T. Act dated 19.08.2021 The ground of 
appeal relate to addition of Rs.5,41,052/- to income from 
Capital Gains added in the rectification order passed u/s. 154 of 
the IT Act Brief facts of the case as evident from order u/s. 154 
dated 19.08.2021 is that during the relevant previous year the 
appellant sold 6 plots for total sale consideration of 
Rs.17.20,000/- and after claiming indexed cost of acquisition of 
Rs.62,800 indexed cost of construction of Rs.3,11,500/- and 
deduction u/s. 54B of the 1. T. Act of Rs.13,45,700/- declared 
long term capital gain at NIL in the return of income filed. 

 
7.2 Subsequently it was noted by the AO that the stamp 
valuation authority have adopted/assess value of the said 6 plots 
at Rs.19,49,552/- and therefore as per the AO in view of 
provision u/s. 50C of the I. T. Act this amount was required to 
be considered to be deemed to be the full value of consideration 
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received or accrued as a result of transfer for the purpose of 
section 48 of the I. T. Act. It was also noted by the AO that as 
per the sale agreement, there was no construction available on 
these 6 plots and hence indexed cost of construction of 
Rs.3,11,500/- was also required to be disallowed. The AO 
therefore propose to rectify the assessment order passed u/s. 
143(3) r.w.s. 147 of the 1. T. Act dated 05.10.2019. 
 
7.3 In para 3 of order u/s. 154 of the I. T. Act dated 19.08.2021 
it is stated by the AO that notice u/s. 154 of the I. T. Act was 
issued to the appellant on 27.07.2021 offering an opportunity 
for filing his response on 09.08.2021 asking him to explain as 
to why indexed cost of construction of Rs.3,11,500/- should not 
be disallowed and long term capital gains taxed accordingly. 
The AO stated that neither the appellant nor authorized 
representative filed any written submission. Accordingly, the 
AO proceeded to pass the impugned order u/s. 154 dated 
19.08.2021 thereby disallowing the appellant's claim of indexed 
cost of construction of Rs.3,11,500/- and difference in sales 
consideration declared by the appellant and as per provision 
50C of the I. T. Act of an amount of Rs. 2,29,552/- totaling to 
Rs.5,4,1052/- on account of long term capital gains. 
 
7.4 It is seen from the appellant's written submission that the 
appellant has not made any submission on the issue of adopting 
the value of sales consideration received/accrued determined by 
the Stamp Valuation Authority amounting to Rs.19,49,552/-. 
Therefore it is apparent that the appellant has no objection for 
considering this value as deemed consideration for the purpose 
of computation of Long Term Capital Gain 
 
7.5 With regard to the claim of indexed cost of construction it is 
stated by the appellant that in the year of sale-le, FY 2011-12 he 
had not made any construction but incurred the cost of 
improvement on those plots and the cost incurred of Rs. 
3,11,500/ was the cost of improvement and not cost of 
construction which include cost of foundation expense, land-
levelling expense,  fencing expense, etc. The appellant however 
have not provided any documentary evidences in support of 
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such cost of construction or cost of improvement incurred on 
the said plots either before the AO or during the course of 
appellate proceedings. Therefore in the absence of any 
authentic documentary evidences like copies of bills, vouchers, 
agreements, bank statement evidencing payment of expenses 
incurred, etc., appellant's claim that cost of construction or 
improvement having been incurred on the said plot of land is 
not acceptable. The action of the AO on this account is 
therefore upheld. 
 
7.6 In view of the above, there do not appear any mistake in the 
order passed u/s. 154 of the I. T. Act 19.08.2021. 
 
7.7 In the written submission, it is contended by the appellant 
that the deduction claimed under section 54B of the I. T. Act 
was restricted to the Long Term Capital Gains of 
Rs.13,45,700/- though the agricultural land purchased was of 
the value of Rs.14,77,170/-. The appellant therefore alleged that 
differential amount of Rs.1,31,470/- (14,77,170-13,45,700) is 
the amount of deduction which was not claimed due to 
limitation of deduction allowed upto lower of capital gains 
accrued or purchase value of new agricultural land. In support, 
the appellant have filed the copy of registered agreement deed 
in respect of purchase of agricultural land. The appellant 
therefore requested to enhance deduction u/s. 54B accordingly 
to the enhanced capital gains.  
 
7.8 On perusal of purchase deed for agricultural land it is 
noted that the total cost including cost of stamp duty and 
registration incurred by the appellant is at Rs.77,170/- 
Considering these facts of the case and in law, the disallowance 
of appellant's claim of expenses incurred on 
construction/improvement of Rs.3,11,500/- for the purpose of 
computation of long term capital gains made by the AO is 
upheld. The AO is directed to re-compute long term capital 
gains accordingly allowing appellant's claim of deduction u/s, 
54B of Rs.14,77,170/-‘’ 
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3.3 During the course of hearing, the ld. AR of the assessee prayed that the ld. 

CIT(A) and the AO have passed the ex-parte order and the assesseee was not 

provided adequate opportunity of being heard. Thus the assessee may be provided 

one more opportunity to advance his arguments/ submissions before the AO in the 

interest of equity and justice. 

3.4 On the other hand, the ld. DR supported the orders of the lower authorities 

praying that the assessee was provided various opportunities by the lower 

authorities to argue the case but the assessee was lethargic and unserious to pursue 

his case and thus the order passed by the ld. CIT(A) should be sustained. 

3.5 We have heard both the parties and perused the materials available on 

record. The Bench observed that the assessee was really lethargic and unserious in 

pursuing his case in spite of providing various opportunities by the ld. CIT(A) and 

the AO as mentioned in their orders. The relevant observation of the ld. CIT(A) for 

not providing documentary evidence by the assessee is as under:- 

 ‘’The appellant however have not provided any 
documentary evidences in support of such cost of construction 
or cost of improvement incurred on the said plots either before 
the AO or during the course of appellate proceedings. Therefore 
in the absence of any authentic documentary evidences like 
copies of bills, vouchers, agreements, bank statement 
evidencing payment of expenses incurred, etc., appellant's 
claim that cost of construction or improvement having been 
incurred on the said plot of land is not acceptable. The action of 
the AO on this account is therefore upheld.’’ 
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 It is undisputed fact that the assessee was granted several authorities either by the 

ld. CIT(A) or by the AO  to argue the case but the assessee remained non-

cooperative and negligent in pursuing his case on the dates of hearing of the appeal 

before the lower authorities. However, the Bench feels that the assessee because of 

any reasons could not advance his arguments / submissions to contest the case 

before the lower authorities and the ld. AR of the assessee also prayed to give one 

more opportunity to submit the evidences concerning the issue in question. In this 

view of the matter,  the appeal of the assessee is restored to the file of the AO, with 

the additional grounds so raised by the assessee, to decide it afresh by providing 

one more opportunity of hearing, however, the assessee will not seek any 

adjournment on frivolous ground  and remain cooperative during the course of 

assessment proceedings before the AO. Thus the appeal of the assessee is allowed 

for statistical purposes. 

3.6 Before parting, we may make it clear that our decision to restore the matter 

back to the file of the A.O. shall in no way be construed as having any reflection or 

expression on the merits of the dispute, which shall be adjudicated by A.O. 

independently in accordance with law. 
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4.0 In the result, the   appeal of the assesee is allowed for statistical purposes. 

Order pronounced in the open court on          28/06/2023. 
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